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VEMORANDUM OGPl NI ON

This matter cones before the Court on defendants’ notions to
di sm ss several counts of plaintiffs’ first anended conpl aint and
for summary judgnent on plaintiffs’ NEPA claim as well as
plaintiffs’ cross-notion for summary judgnent on the NEPA claim
The underlying issue is the legality of the Departnent of the
Interior’s decision to enter into a novel agreenent that allows a
pri vate biotechnol ogy conpany to “bi oprospect” m crobial organisns
from geysers and other thermal features in Yell owstone National
Park. Upon consideration of the three notions, the oppositions
thereto, and the relevant record in this case, the Court wll
GRANT the defendants’ notion to dismss Count V of the conplaint
and DENY the remai nder of the defendants’ notions; the Court wll
GRANT the plaintiffs’ notion for summary judgnment on the NEPA

claimand enter sunmary judgrment in plaintiffs’ favor

.  FACTS

1. | ntroduction: The Yell owstone-D versa CRADA

On August 17, 1997, the defendants held a cerenony to
comenorate the 125th anni versary of the nation’s ol dest nationa

park, Yellowstone National Park. The cerenony was attended by top



envi ronnental policymakers including Vice President Al Core,
Secretary of the Interior Bruce Babbitt, National Park Service
Director Robert Stanton, and Yel |l owst one Superintendent M ke

Fi nl ey, who announced that the federal government had entered into
a novel contract with San D ego-based D versa Corporation by which
D versa woul d obtain a nonexclusive right to “bioprospect”

m crobi al organisns in Yellowstone, in exchange for an agreenent
to share potential financial returns with the Park. The
agreenent, officially called a Cooperative Research and

Devel opnment Agreenent (CRADA), was the first of its kind to
invol ve a national park. As explained in the Statenment of Wrk
incorporated in the CRADA, Yellowstone and Diversa will cooperate
to research and catal og the Park’s biol ogical diversity, primarily
in the Park’s thermal features such as geysers, hot springs,
fumarol es, and nud pots, but also in the Park’s *al pi ne tundra
ecosystens, subal pine forests; riparian habitats, sedge narshes,
bogs, swanps, streans and | akes.” Statenent of Wrk at 2. Based
on this initial survey, the sites wll be “prioritized and
systematically sanpled by [D versa] scientists,” using techniques
to be “jointly selected by YNP and [D versa] to ensure that there

is no significant inpact to park resources or other appropriate

park uses.” 1d. The sanples
will consist of raw sanples taken directly from the
environnment; for exanple, sanple types will include raw
envi r onnent al sanples (biol ogical ti ssues, soi ls,
sedi ments, water and rock) located at YNP. Nucl ei c
acids will be isolated directly fromthese environnent al
sanples or they will be used as inocula for |aboratory

enrichment [to produce a mcrobial conmmunity |arge
enough to harvest nucleic acids]....

...After the [nucleic acids] are isolated fromthe
environnmental matrix, it will undergo one or nore steps
to render it clonable. Once the total [nucleic acids]



have been purified, it wll be used to construct [a
[ibrary of genetic information]....

The gene Ilibraries are wused by [Diversa] as
starting material for the discovery and cloning of
bi ocat al yst s, bi oacti ve, and ot her conmpounds. . ..

Fol | om ng subcl oni ng and overexpression into a suitable
i ndustrial host, the resulting gene products, consisting
of enzynmes and bioactive nolecules, wll undergo
bi ochem cal characterization and be evaulated by
[ Diversa] for potential commercial application.

ld. at 2-3. The libraries of genetic information will also be
avail able to Park scientists for their own research. The CRADA
and Statenent of Wrk explicitly state that all activity carried

on under the agreenent will be in accordance with applicable |aw,
i ncl udi ng Park managenent policy.1

Despite the inpressive scientific aspects of the agreenent,
the nost innovative feature of the CRADA is the consideration that
the Park receives in exchange for access to the Park’s
bi odi versity. The specifics of the financial agreenent are
included in Appendix B to the CRADA, which has not been rel eased
to the public (nor to this Court) despite the requests of nenbers
of Congress and at least two FOA |awsuits of which the Court is
aware. Neverthel ess, the defendants have disclosed that D versa
wi | I make annual paynents of around $20,000 to the defendants, as
wel | as provide research equi pment and ot her support for the
Park’ s use and benefit. The nost significant aspect of the
agreenent, however, is that D versa agrees to pay the Park
royalties on any future comercial use or product derived fromthe

conpany’ s bi oprospecting activities in the Park. Al though the

1 Pursuant to the CRADA, a Research Authorization/ Collection
Permt was issued to Diversa in 1998 authorizing the collection of
bi ol ogi cal tissues, soils, sedinents, water, and rock from

Yel | owst one.



specifics are not public, the Park has indicated that it wll
recei ve royalties of between .5% and 10% dependi ng upon the nature
of the raw material and the final product.

The Yel | owst one-Di versa CRADA nmarks the first tinme in history
that an Anerican national park would stand to gain financially
fromscientific discoveries nmade within its borders. To
understand the significance of this shift in policy, it is
necessary to briefly examne the energing field of
“bi oprospecting” and how it relates to the Yell owstone Nati onal
Par k.

1. Bi opr ospecti ng

The term “bi oprospecting” refers to a relatively new net hod
of natural resource exploitation. Natural resource use on federa
| ands historically has consisted |argely of traditional
consunptive uses such as tinber harvesting, mning, hunting, and
grazing.2 Bioprospecting presents a totally new, related (whether
the fundanental nature is different than traditional consunptive
or indistinguishable is a matter of nuch debate) use that targets
m croscopi ¢ resources--the genetic and bi ochem cal information

found in wild plants, aninmals, and m croorgani sns. See generally

John R Adair, Comrent, The Bi oprospecti ng Questi on: Should the

Uni ted States Charge Biotechnol ogy Conpani es for the Conmmerci al
Use of Public WIld Genetic Resources?, 24 Ecology L.Q 131 (1997).

Pi oneered as a resource managenent strategy by devel opi ng nati ons
such as Costa Rica, bioprospecting has enornous comerci al
potential, which appears to have been anong t he defendants’

notives in introducing it to Yell owstone National Park. See

2 Such consunptive uses, however, have not historically been
permtted in the national parks.



M chael MIstein, Yell owstone Managers Stake a O ai mon Hot-

springs M crobes, Science, Cct. 13, 1995 (quoting Yell owstone

officials); see also Soukup Decl. T 9.

Bi opr ospecti ng has devel oped in conjunction with the boom ng
field of biotechnology, a multibillion dollar industry that uses
bi ol ogi cal resources such as genes and enzynes to devel op
i ndustrial products. The uses of such products range from
stripping the paint fromold Navy boats, to extraction of gold
fromore, to DNA fingerprinting, to fighting cancer

One of the best-known exanples of the financial and other
benefits to be gai ned from bi oprospecti ng and bi ot echnol ogy is an
enzyne cal |l ed Taq pol ynerase, which was devel oped froma m crobia
speci es nanmed Thernus aquaticus, first discovered in 1966 in the
Mushr oom Pool, a hot spring eight mles fromdd Faithful in
Yel | owst one National Park. Due to its hot spring origins, Taq
pol ymerase can withstand extrenely high tenperatures, which nakes
it ideally suited to the chem cal processes used by scientists to
copy DNA material, a process with nunmerous applications in
medi ci ne, | aw enforcenent, and other fields. |In addition to the
soci al benefits of Taq polynerase, it has enornous financia
val ue. The patent on the enzyne was sold in 1991 for $300 mllion
to a conpany and now generates an estinmated $100 million per year.

As the benefits of biotechnol ogy have becone increasingly
visible, the demand for bioprospecting has also growmn. This
i ncreased denmand pl aces greater and greater value on places |ike
Yel | onst one National Park that have a high | evel of biological
diversity, where greater concentrations of genetic information
of fer the best chance of discovering biochem cal materials that

may lead to inportant (and commercially rewarding) products.

1. Bi odi versity in Yell owstone National Park




Yel | onst one National Park was created by Act of Congress in
1872, whereby “[a] tract of land in the States of Mntana and
Wom ng, lying near the headwaters of the Yell owstone R ver” was
“dedi cated and set aside as a public park or pleasuring ground for
the benefit and enjoynent of the people.” 16 U S.C. 8§ 21. Today,
the Park includes nore than two mllion acres in Wom ng, Montana,
and Idaho. Sone three mllion people visit the Park each year to
enjoy its scenic views, rich variety of wildlife, and worl d-fanous
geysers and hot spri ngs.

Al t hough Yel | owstone is often associated with bears, bison,
and other large animals, scientific discoveries over the |ast
several decades have reveal ed that the Park’s greatest wealth of
life may be hidden fromthe naked eye. Yellowstone is hone to an
estimated eighty percent of the world’ s terrestrial geysers and

nore than half of its thermal features, including hot springs, nud
pool s, and funerol es.3 These areas were once thought to be

wast el ands, too hot to sustain life. Now, however, scientists
have di scovered that the Park’s thernmal features are hone to a
m crobi al community whose biol ogical diversity may rival that of
the tropical rainforests.

Scientists in the Park, such as those enpl oyed by D versa
pursuant to the Yell owstone-D versa CRADA, take teaspoon-sized
sanpl es from geysers and hot springs to be analyzed in
| aboratories outside the Park. A single test tube’s worth of
wat er and sedi nent can contain thousands of separate species of
m croscopi ¢ organi sns. Extrapolate that to the 10,000 geysers,
hot springs, and other thermal features in the Park, and the

potential nunber of as-yet-unidentified species is staggering.

3 In addition to the sheer nunber of thernmal features in

Yel | onst one, the Park’s uni queness is hei ghtened because it is one
of the last thermal fields in the world that has not been

har nessed as a geot hernmal power source.




Park officials estimate that far | ess than one percent of the
Park’ s m crobes have been cat al ogued.

Such a wealth of mcrobial |ife is a treasure jealously
guarded by many, including environnentalists, park enthusiasts,
scientists, and (nost recently) bioprospectors. Because each
species in the mcrobial soup has its own genetic nmakeup and
uni que characteristics, the tremendous diversity of species
translates into an equally awesone diversity of genetic and
bi ochem cal information for investigation and potenti al
devel opnent for conmercial or industrial use. Biotechnol ogy
conpani es salivate at the possibility of making a discovery |ike
that of Thernus aquaticus (di scussed above) or one of the dozen or
so other creatures discovered in the Park that have already led to
potentially lucrative products.

1. Bi oprospecting in Yell owstone

The Yel | owst one-Di versa CRADA does not represent the first
time that the National Park Service has permtted scientific
research and coll ection of mcrobial specinens from Yel | owstone’s
thermal features. According to a declaration supporting
def endants’ notion for summary judgnent, the earliest research
permt authorizing collection of mcrobial sanples fromthe park
was in 1898. In recent years, the nunber of annual requests by
researchers for access to the Park has averaged 1,500, with sone

250- 300 research permts issued each year (between 40 and 50 of
which are for mcrobial research projects).4 National Park Service

regul ati ons govern this general permt system to ensure that
research activities are consistent with the Park’s overall goals.

Before the Yell owstone-D versa CRADA, researchers were free

4 As di scussed bel ow, recent changes in DA policy (calling for
a review of all research permts and suggesting that CRADAs be
required for all conmercial research) nmay have affected these
figures.




to renove any specinmen within the purview of their permt and
develop it as they wished. |If such devel opnent |ed to conmerci al

uses, such as in the case of Taqg pol ynerase, the Park Service
never saw any proceeds fromthe derivative products.5

In need of funds, and recognizing that potentially val uable
natural resources were being renoved from Yel |l owstone with no
renuneration to the Park and its owners, the Anerican people, see
Soukup Decl. 7 9, officials within the Departnent of Interior
began to consider a dramatic shift in park nmanagenment policy--from
the traditional conception of biochem cal and genetic resources as
a “common heritage of mankind” to a managenent schene (patterned
on the successes of Costa Rica and other nations) that uses
bi oprospecting to provide funds and incentives for the
conservation of biological diversity.

To that end, the defendants opened negotiations in 1995 with
the D versa Corporation and ot her biotechnol ogy conpanies to
expl ore possi bl e bioprospecting contracts. Lacking any statutory
authority specific to the national parks or other federal I|ands,

t he government decided to cast any potential agreenent as a
cooperative research and devel opnent agreenent (CRADA) under the
Federal Technol ogy Transfer Act of 1986, which authorizes federal
| aboratories to enter into CRADAs wth nonfederal entities to
facilitate the sharing of research performed by governnent
scientists. By the fall of 1996, D versa and the defendants were
cooperating to draft a CRADA that would permt the collection of
raw envi ronnmental materials from Yel | owst one.

When plaintiffs learned in 1997 of the defendants’

negoti ations, they submtted a petition for rul emaki ng and

S Yel | owst one even reputedly declined contributions offered by
the current hol der of the patent on Taq pol ynerase, reportedly
because of uncertainty as to the legality of such a transaction.



collateral relief to the defendants requesting that they not enter
into the Yell owstone-D versa CRADA without first performng an

envi ronnental inpact analysis and giving the public notice of the
proposed change in policy. By letter dated Septenber 23, 1997,

def endant National Park Service notified plaintiffs that it was
initiating a ninety-day internal review of the Yell owstone-D versa
CRADA. By letter dated January 21, 1998, the Park Service denied
the plaintiffs all relief requested. A final version of the CRADA
was signed by National Park Service Director Robert Stanton and

Yel | owst one Superintendent M ke Finley on May 4, 1998.

The Yel | owst one-Di versa CRADA has signal ed a najor change in
def endants’ park managenent policy on scientific research.
Docunent s obtained by plaintiffs pursuant to the Freedom of
Informati on Act show that as early as 1996 Park Service officials
i ncl udi ng Yel | owst one Superintendent M ke Finley considered the
i ssue of royalties from bioprospecting to be an issue that
transcended Yell owstone. The author of one nenorandum stated that
“lal ny precedent set will affect all parks, and may influence
profitable resource access by other industries besides
bi ot ech/ m crobi ol ogy.” Mendel son Decl. attach. 2. A Septenber
10, 1998 nenorandum fromthe Solicitor of the Departnent of
Interior to the Chief of Staff, all Assistant Secretaries, and al
heads of Bureaus and O fices, indicated that the issue of
bi opr ospecti ng was bei ng di scussed on a departnent-w de basis.

The Solicitor recommended that each bureau and agency i medi ately
review all research permts and include the follow ng provision in
each permt:

Use of collected specinens may be for scientific and
educati onal purposes only

Any specinmen collected wunder this permt, or any
conponent of any speci nmens--includi ng natural organisns,
enzynes, genetic materials, or seeds--nay be used for




scientific or educational purposes only, and may not be
used for commercial purposes unless the permttee has
entered into a cooperative research and devel opnent
agreenent (CRADA) with the [relevant agency of the
Department of Interior]. Breach of this condition wll
be grounds for revocation of the permt and denial of
future research permts. Furthernore, if the permttee
devel ops commerci al products fromcoll ected speci nens or
conponents thereof w thout a CRADA, any such conmerci al
product will be subject to the paynment of a royalty rate
of ten percent (10% to the agency or Departnent.

Pls.” Reply Brief, Ex. 1. Plaintiffs also claimthat the Park
Service revealed in separate FOA litigation that between fifteen
and ei ghteen research groups have expressed interest in entering
into a CRADA authorizing collection and use of speci nens from

Yel | owst one al one. Mendel son Decl. | 16.

1. The Future of Bioprospecting on Federal Lands

The preci se nunber of bioprospecti ng CRADAs bei ng consi dered
department -wi de by the defendants is unknown, but a nunber of
parks ot her than Yell owstone hold great potential for
bi oprospecting. Judging by the DO Solicitor’s Septenber 1998
menor andum ot her federal |ands may be under consideration for
bi oprospecti ng CRADAs. Nevertheless, as far as the Court is
awar e, the defendants have not conducted a rul emaki ng procedure
for this change in policy, nor have the defendants solicited
public comment informally. The defendants have declined requests
from menbers of Congress seeking information about the financial
aspects of the Yell owstone-D versa CRADA. Essentially, the future
of bi oprospecting on federal lands in the United States appears to
be a work in progress, but the governnment as of yet has not
engaged in any public debate on the issue nor nade any definitive

policy statenment through regulations or |ess formal neans.



1. Procedural H story of this Case

First, because the defendants challenge plaintiffs’ standing,
a brief description of the various parties is appropriate.

Plaintiff Ednonds Institute is a nonprofit public interest
organi zati on based i n Ednonds, WAshington. Anong the group’s
goal s are the regul ation of biotechnol ogy and t he mai nt enance and
protection of biodiversity. The Institute’s Executive Director is
Beth Burrows, who is alleged in the conplaint to have visited
Yel | onstone many tinmes and plans to visit the Park again, where
she enjoys the aesthetic and recreational pleasures of the Park,
including its thermal features.

Plaintiff Alliance for the WId Rockies is a nonprofit
organi zation dedicated to the preservation and protection of the
nati ve biodiversity of the Northern Rockies Region; it has an
of fice in Bozeman, Montana dedicated prinmarily to issues dealing
with Yell owstone National Park and the surroundi ng ecosystem The
Al l'i ance has 1,000 menber busi nesses and 3,500 i ndividual nenbers,
sone of whomare alleged in the conplaint to regularly hunt, fish,
canp, canoe, and otherw se enjoy Yell owstone, including its
thermal features and other distinct ecosystens. |In addition, sone
menbers of the A liance have worked or currently work as rangers,
researchers (including both businesses and individuals), and as
guides in the Park

Plaintiff International Center for Technol ogy Assessnent
(CTA) is a Washington, D.C -based nonprofit corporation focused on
t he environnmental , economc, and ethical issues surrounding the
bi ot echnol ogy i ndustry (including bi oprospecting), particularly as
it relates to the national parks.

Finally, plaintiff Phil Knight is a resident of Bozeman,



Mont ana who al l egedly visits Yell owstone sone twelve tines a year
to hi ke, photograph, and otherw se enjoy its aesthetic and
recreational qualities. M. Knight is specifically alleged to
have visited many of the Park’s thernmal features.

Def endants, of course, are Secretary of the Interior Bruce
Babbitt, sued in his official capacity, and Robert Stanton,
Director of the National Park Service, also sued in his official
capacity only.

As nmentioned briefly above, plaintiffs filed a petition in
1997 requesting that the agency not enter into the Yell owstone-

D versa CRADA (or simlar agreenents) because the agency had
failed to provide public notice of its proposed change in policy
and had not undertaken the environnental inpact assessnent
required by law. The defendants denied plaintiffs’ request in
January of 1998.

On March 5, 1998, plaintiffs filed this action, alleging that
t he Yel | owst one-Di versa CRADA vi ol ated the Technol ogy Transfer Act
of 1986, 15 U S.C 8§ 3701 et seqg., the National Park Service
O ganic Act of 1916, 16 U.S.C. 8 1 et seq., the Yell owstone
National Park Organic Act, 16 U S.C. 8§ 21, et seq., the National
Environmental Policy Act, 42 U S.C 8 4321 et seq., and the so-
called public trust doctrine, as well as the Adm nistrative
Procedure Act, 5 U S.C 88 702, 706. Follow ng the signing of the
final CRADA on May 4, 1998, the parties jointly requested a
revi sion of the pleading schedule, and plaintiffs filed a first
anended conpl aint on June 17, 1998.

Def endants filed their nmotion to dismss Counts I, II, III,
and V on August 28, 1998, along with a notion for sunmmary judgnent
on plaintiffs’ remaining count brought under the NEPA. Plaintiffs
filed their opposition with a cross-notion for summary judgnent on
t he NEPA cl ai mon Septenber 24, 1998. These three notions are



currently before the Court. Defendants’ notion to dismss alleges
that the plaintiffs do not have standing to chall enge the

Yel | owst one- Di versa CRADA and, alternatively, that the plaintiffs
have failed to state a clai mupon which relief can be granted.

Def endants have el ected not to challenge plaintiffs’ standing to
bring the NEPA claim and the cross-notions for summary j udgnent
address the substantive nmerits of that issue. The Court wll
consider the notion to dismss first, and the cross-notions for

sunmary j udgnent second.

1. LAWAND APPLI CATI ON

1. Def endants’ Mdtion to Dismss Counts I, Il, Ill, and V

In their notion to dismss, defendants challenge plaintiffs’
ability to bring each of the clains included in the first anended
conplaint, with the exception of the NEPA clai mwhich the
def endants have not sought to have dismssed. |In particular, the
defendants argue that the plaintiffs have not net the

constitutional and prudential requirenents of the standing
doctrine,6 and that the statutes and authorities cited by the

plaintiffs do not give rise to a cogni zabl e cause of action

1. St andi ng
The Suprene Court and the Court of Appeals have devoted a
great deal of attention to the issue of standing in recent

decades, including a nunber of inportant decisions in the 1990s.

6 Def endant s have not chal |l enged the standi ng of any particul ar
plaintiff, but instead have asserted argunents that do not
differentiate between the plaintiffs. Therefore, the Court wll

al so address defendants’ argunents generally rather than as
applied to each plaintiff in turn. Because all plaintiffs have
alleged largely identical interests and injuries, this approach
shoul d have no practical effect on the Court’s determ nations.



In these decisions, two distinct aspects of the standing doctrine
have been identified. First, Article Ill of the Constitution
provides the Judiciary with the authority to deci de “Cases” and
“Controversies.” The courts have interpreted that authority to

i npose a constitutional limtation on what persons or entities nmay
bring suit in federal court. Specifically, a plaintiff nust
denonstrate (1) that it has suffered “injury in fact,” which is
defined as an invasion of a judicially cognizable interest that is
both (a) concrete and particul arized and (b) actual or inmmnent,
not conjectural or hypothetical; (2) that the injury is fairly
traceable to the conduct conplained of; and (3) that a favorable
ruling wll likely, as opposed to conceivably, redress the
plaintiff’s injury. See Lujan v. Defenders of Wldlife, 504 U. S
555, 560-61 (1992); Aninmal Legal Defense Fund v. dicknman, 154
F.3d 426, 431 (D.C. Gr. 1998). Second, in addition to the

constitutional standing requirenments stemmng fromArticle |11

the courts have traditionally inposed so-called prudenti al
requirenments on plaintiffs. Anong these prudential requirenments
is a showng that “the interest sought to be protected by the
conplainant is arguably within the zone of interests to be
protected or regulated by the statute or constitutional guarantee
in question.” Association of Data Processing Serv. Ogs. v. Canp,
397 U.S. 150, 153 (1970); see National Credit Union Admn. v.
First Nat’l Bank & Trust Co., 118 S. C. 927, 933 (1998); Aninal
Legal Defense Fund, 154 F.3d at 431. The constitutional and

prudential requirenents are conceptually distinct, and the Court

wi Il address them separately.

1. Constitutional Standing Requirenents
Def endants argue that the plaintiffs have failed to satisfy

both the “injury in fact” requirenment and the “redressability”



requi rement of constitutional standing. The Court disagrees on
bot h i ssues.

Wth regard to injury in fact, defendants do not dispute that
aesthetic and recreational interests, as a general matter, are
cogni zabl e for standi ng purposes. Indeed, the Supreme Court has
left no roomfor debate on that issue. See Lujan v. Defenders of
Wlidlife, 504 U S at 562-63 (“OfF course, the desire to use or

observe an ani nmal species, even for purely esthetic purposes, is
undeni ably a cogni zabl e interest for purpose of standing.”);
Sierra Qub v. Mrton, 405 U S. 727, 734 (1972) (“The injury

alleged by the Sierra Qub will be incurred entirely by reason of
the change in the uses to which Mneral King will be put, and the
attendant changes in the aesthetics and ecology of the area. ...W
do not question that this type of harmmay anmount to an ‘injury in
fact’ sufficient to lay the basis for standing...); Aninal Legal
Def ense Fund, 154 F.3d at 432. |Instead, the defendants argue that

plaintiffs’ alleged injury is not “actual or immnent.” This
argunent, however, is unpersuasive.

Def endants pl ace great weight on the fact that collection of
speci nens under the CRADA will anount to taking sanples that each
contai n about a teaspoon of water, sedinment, and microbial life.
There is no support, however, for the argunent that an actua
injury will not give rise to standing if it conmes in small doses
or aif defendant considers it to be insignificant.

In a recent en banc decision, the entire Court of Appeals
agreed that a cognizable injury in fact arises where a plaintiff
all eges that his aesthetic interest is affected by degradation of
the environnent or a reduction of the supply of wildlife to be
viewed or studied. See Aninal Legal Defense Fund, 154 F.3d at
433; id. at 449 (Sentelle, J., dissenting). Neither the mgjority




nor the dissenters expressed concern that small injuries should
not be cogni zable. Wre that the case, then standing anal ysis
woul d beconme a question, for exanple, of whether $1000 or $50 or
$2 were required for a plaintiff to state an injury in fact. This
type of inquiry has no place in the standing analysis, but is
rather an issue going to the nerits. In this case, for exanple,
def endants’ argunment that the environnental inpact of the specinen
collectionis insignificant is relevant to plaintiffs’ NEPA claim
but it is not determ native of whether plaintiffs have established
a cogni zable injury in fact.

In any event, although each sanpl e taken from Yel | owst one nmay
be the size of a test tube, the overall inpact of the specinen
coll ection authorized by the CRADA and its corresponding permt is
not teaspoon-sized. As described in the CRADA s Statenent of
Wrk, Diversa plans to study the mcrobes present in a wi de array
of ecosystens and “systematically sanple[]” the sites in order of
their uni queness and genetic diversity. This will entail a
significant anmount of collection throughout a |large area of the
Park and, by the CRADA's own terns, is expected to have a duration
of at least five years. Taken together, the anount of teaspoon-
sized sanpl es can hardly be considered so i nconsequential as to
not even constitute a cognizable injury to plaintiffs legitinmate
aesthetic and recreational interests.

Al so, as defendants concede, the collection of m crobial
sanples, while not rising to the level of strip mning or tinber
harvesting, does involve sone intrusion into the delicate
ecosystens around Yel |l owstone’s thernmal features. For exanple,
one of the plaintiffs alleges that, since the inplenentation of
t he CRADA, he has observed footprints and ot her signs of human
i ntrusion around thermal features which disrupted his aesthetic

enjoynment of the Park. Such physical damage to the Park’s



environnent is certainly injury in fact, as could be the nere
presence of researchers in the Park’s ecosystens if this presence
is notable to the plaintiffs and arguably interferes with their
enjoynent of the Park’s natural wonders. Defendants’ argunent

t hat soneone (hikers, or other scientists) could be tranpling the
geysers even if there was no Yel |l owstone-D versa CRADA does not
refute the fact that tranpled geysers (to give one exanple of
plaintiffs’ alleged injuries) constitutes an injury in fact for
st andi ng pur poses.

This finding is entirely in keeping wth the case | aw of the
Suprene Court and the Court of Appeals. Mdern decisions have
found actual or immnent injury in fact where continued whaling
all egedly threatened the interests of whal e watchers, see Japan

Whal i ng Assoc. v. Anerican Cetacean Soc'y, 478 U S. 221, 231

(1986), and where plaintiffs alleged that governnental action nade
a national forest nore vulnerable to forest fire, see Mountain
States Legal Found. v. dickman, 92 F.3d 1228, 1234 (D.C. Grr.
1996). See also Aninmal Legal Defense Fund, 154 F. 3d at 434-35

(and cases cited therein). Because the collection of mcrobial
speci nens is an actual invasion of plaintiffs recognized

aesthetic and recreational interests, plaintiffs have established

injury in fact for standi ng purposes.?’

Def endant s’ next contention--that a favorable ruling woul d
not redress plaintiffs’ injuries--is equally unavailing. The
essence of defendants’ argunent is that Diversa would have the

opportunity to conduct the sane research w thout the CRADA under

7 Plaintiffs also allege that they have suffered infornmationa
and economc harmas a result of the Yell owstone-D versa CRADA
Because the injury to their aesthetic and recreational interests
are sufficient to establish standing, the Court will not address
the plaintiffs’ other theories of standing.



an ordinary research and collection permt. This argunent fails
for several reasons.

As a prelimnary matter, the Court disagrees with defendants’
inplicit assertion that the CRADA is essentially a neaningl ess
docunent--that Diversa could enter the Park under an ordinary
permt, collect specinens, and develop themas it pleases, and
that this precludes a finding of redressability. Particularly in
light of the DO Solicitor’s Septenber 1998 nenorandum it appears
t hat research conducted on DA | ands now cannot be used for
commerci al purposes (as opposed to pre-1997, when such conmrerci al
devel opnent was not prohibited). Therefore, it is clear that one
effect of the Yellowstone-Diversa is to authorize Dversa to
commercially develop the fruits of its research on Yell owstone
speci nens. 8

Def endants argue that renoving the commercial aspect of
research and collection activity in the Park cannot possibly
redress any alleged injury to plaintiffs’ aesthetic injuries.

This ignores the reality that the commercial nature of an activity
can and does affect its inpact on the subject environnment and
particularly on people’'s aesthetic and recreational interests in
the Park. Al though parkgoers nmay be willing to forgive the
trespass of their national parkland when the goals of that
trespass are scientific and educational, comrercial exploitation
of that sane parkland may reasonably be perceived as injurious.
Thi s commonsense notion has not even been chall enged in other

contexts. For instance, in Alaska Wldlife Alliance v. Jensen,

108 F. 3d 1065 (9th Gr. 1997), the Nnth Grcuit found standing

8 The other effects include a conmtnent to issue a collection
permt to Diversa and to cooperate with Diversa' s research and
collection activities, neither of which is insignificant in the
context of redressability.



for plaintiffs to challenge the Departnment of Interior’s decision
to allow cormercial fishing in dacier Bay National Park. The
court reasoned that “[a] finding in plaintiffs’ favor, that
comercial fishing is statutorily prohibited in d acier Bay, would
result in the elimnation of commercial fishing in the rel evant
areas. This would redress plaintiffs’ claimed injuries.” 1d. at
1069. The sanme is true in this case, where a favorable ruling
fromthis Court would invalidate (or at |east suspend) the
Yel | owst one-Di versa CRADA, and thus elimnate conmercia
bi oprospecting from Yel |l onst one Nati onal Park, redressing
plaintiffs’ clained injuries. There is an undeniable reality that
commercial activity is qualitatively different than scientific and
educational activity of a simlar nature, due to the very
different forces and notivations that drive them

Even were the Court blind to the commonsense di stinction
bet ween commerci al exploitation and purely scientific
i nvestigation, the defendants’ argunent nust fail for another
reason. Al though defendants may have the discretion to permt
Di versa to col |l ect specinmens from Yel | owst one under an ordi nary
permt, this fact does not deny plaintiffs the standing to
chal | enge the issuance of permts pursuant to the CRADA. See FEC
v. Akins, 118 S. C. 1777, 1786 (1998) (“Agencies often have
di screti on about whether or not to take a particular action. Yet
t hose adversely affected by a discretionary agency deci sion
general |y have standing to conplain that the agency based its
deci sion upon an inproper legal ground.”); Aninal Legal Defense

Fund, 154 F.3d at 442.

The bottomline is that the plaintiffs in this case claiman
injury to their aesthetic and recreational interests from
Diversa’'s activities conducted pursuant to the Yell owstone-D versa
CRADA. If the Court invalidates the CRADA, or enjoins its



exerci se pending the conpletion of an environnental i npact
statnent, as the plaintiffs request, then the plaintiffs injuries
will be redressed. Therefore, the plaintiffs have established
redressability.

Because the plaintiffs have denonstrated that they suffered
injury in fact, fairly traceable to the defendants’ decision to

enter into the Yell owstone-D versa CRADA 9 which would |ikely be
redressed by a ruling in their favor, the Court finds that they

have satisfied the standing requirenents inposed by Article I11.

1. Prudential Standi ng Requirenents

Def endants al so argue that plaintiffs do not have standing to
bring their claimunder the Federal Technol ogy Transfer Act (FTTA)
because they do not “arguably fall within the zone of interests to
be protected by the statute.” Although the issue is a close one,
the Court disagrees.

The Suprene Court and the Court of Appeals have nade cl ear
that the “zone of interests” requirement is not intended to be
overly demandi ng. The Suprene Court has very recently affirmed
that “for a plaintiff’s interests to be arguably within the ‘zone
of interests’ to be protected by a statute, there does not have to
be an ‘indication of congressional purpose to benefit the woul d-be
plaintiff.”” National Credit Union Admn., 118 S. . at 935. As

the Court of Appeals has stated, the focus is “not on those who

Congress intended to benefit, but on those who in practice can be

9 Def endants did not challenge this aspect of standing. Even
had they done so, the Court is satisfied that plaintiffs’ alleged
injuries are “fairly traceable” to the defendants’ decision to
enter into the CRADA. See, e.g., Telephone & Data Sys. v. FCC, 19
F.3d 42, 47 (D.C. Gr. 1994) (“[Qne narrow proposition at | east
is clear: injurious private conduct is fairly traceable to the

adm nistrative action contested in the suit if that action

aut hori zed the conduct or established its legality.”).




expected to police the interests that the statute protects.” Myva

Phar maceutical Corp. v. Shalala, 140 F.3d 1060, 1075 (D.C. Grr.

1998). Put another way, standing is precluded only “*if the
plaintiff’s interests are ... marginally related to or
i nconsistent with the purposes inplicit in the statute.’” National
Cedit Union Admn., 118 S. . at 934.

The FTTA, codified at 15 U S.C. §8 3701 et seq., authori zes,

inter alia, agencies to enter into CRADAs with nonfederal parties
and to negotiate |licensing agreenents to share intell ectual
property generated by federal research. The |aw was enacted in
response to a congressional concern that, despite billions in
federal dollars spent on research and devel opnent at federa

| aboratories, little of this research and devel opnent led to
commerci ally val uable uses. See Chem Serv., Inc. v. Environnenta
Monitoring Sys. Lab.--Gncinnati, 12 F.3d 1256, 1264 (3d Grr.
1993) (citing the Senate Report). The Yell owstone-D versa CRADA
cites the FTTA (along with the National Park Service O ganic Act)

as its |legal basis, apparently taking the view (expressed in

defendants’ briefs) that Yellowstone National Park is itself a
federal “laboratory.”

Wien viewed in terns of recent cases interpreting the “zone
of interest” requirement, it is not unreasonable to find that
t hose who use federal |aboratories “in practice can be expected to
police the interests protected” by the FTTA. This is particularly
true if one accepts the governnment’s amazi ngly broad
interpretation of the term*“laboratory” under the FTTA to include
t he national parks and perhaps (if the Solicitor’s Septenber 1998
meno i s any indication) all federal I|ands.

This interpretation of the zone of interests arguably

protected by the FTTA is not inconsistent with the decision of the



only federal court of appeals to consider this issue to date. 1In

Chem Service, Inc., the Third Grcuit found that conpetitorsi0 of a

private | aboratory that has entered into a CRADA with the EPA had
standing. See Chem Serv., Inc., 12 F.3d at 1267. The court

determ ned that, because the FTTA's CRADA provisions were
integrally related to federal procurenent |aws, “[t]o the extent
that a CRADA is used to circunvent the statutory and regul atory
requirements of the federal procurenent |aws, we find that
Congress intended potential bidders to such a contract to be
within the zone of interests protected under the FTTA " 1d.

It is not apparent on the face of the FTTA that it shares a
simlarly “integral” relationship with the aws and regul ations
governing the national park system Nevertheless, if the DO
insists on interpreting the FTTA to apply to Yell owstone (and
potentially to other parks and federal |ands), then the
rel ati onshi p between the two bodies of |aw grows closer to a point
that an “integral” relationship is showmn. The intuitive barrier
to this decision is that it seens absurd that an entire two-
mllion-acre national park should be considered a “l aboratory”
under the FTTA. It is precisely the defendants who are to bl ane
for this interpretation, however, and it would be inequitable to
all ow an agency to avoid review of its action taken pursuant to a
statute nmerely by adopting an absurd interpretation of that
statute. Therefore, under the particular factual and |egal

posture of this case, the Court finds that the plaintiffs do

10 Al though this theory was not stressed in the parties’ briefs,
t he conpl aint does allege that sonme plaintiffs (both individuals
and busi nesses) are researchers. These plaintiffs are in a very
tangi bl e sense conpetitors with Diversa for access to the nyriad
ecosystens in Yell owstone and even for the very m crobes which

Di versa seeks to collect. On this theory alone, plaintiffs could
reasonably be found to fall within the zone of interests of the
FTTA



i ndeed arguably fall within the zone of interests to be protected
by the CRADA provision of the FTTA, and therefore the Court finds
that the plaintiffs have established prudential standing on this

claimas well.

To conclude this standing analysis, the Court finds that the
plaintiffs have established their standing to bring each of the
clains asserted in their first anended conplaint. The Court wll

now proceed to defendants’ argunent that plaintiffs have failed to

state a cause of action in Counts I, |1, Ill, and V of their
conpl ai nt..
1. Failure to State a daim

Def endants argue that, even if the plaintiffs are found to
have standing to bring this action, they fail to state a claimin
Counts I, Il, Ill, and V of the first amended conplaint. The
Court agrees with the defendants in sone respects, and di sagrees

in other respects, as set forth bel ow

1. Federal Technol ogy Transfer Act

Def endants first assert that Count | fails to state a claim
under the FTTA. In two respects, the Court agrees. First,
plaintiffs’ assertion that defendants have violated 15 U S.C. 8§
3710a(c) (5) (O (v) cannot possibly state a claim because that
provision by its clear and unanbi guous terns applies only to an
agency that has contracted out the operation of a federal
| aboratory to a nonfederal entity, a circunstance which is not
present in this case. Second, the Court agrees that 15 U S. C 8§
3710a(f) cannot formthe basis for a cause of action; it provides
only that “[n]Jothing in this sectionis intended tolimt or

di m ni sh existing authorities of any agency.” Such a provision



does not provide the Court with any judicially manageabl e standard
by which to review agency action, and thus it cannot give rise to
a cause of action. Likew se, defendants are correct that §
3710a(d) (1), which defines CRADA to include agreenents between
federal |aboratories and nonfederal entities, cannot in a vacuum
create any enforceable right in plaintiffs.

The Court di sagrees, however, that plaintiffs cannot present
any claimunder the FTTA. Defendants conveniently ignore that
plaintiffs’ claimthat the Yell owstone-D versa CRADA viol ates the
FTTA is explicitly brought under the APA, alleging that the
def endants’ action was “arbitrary, capricious, an abuse of
di scretion and otherwi se not in accordance with law ... in
violation of the Adm nistrative Procedure Act, 5 U S.C. 88 702 and
706.” As the defendants are undoubtedly well aware, the APA
provides plaintiffs a cause of action with which to challenge
interpretations of |Iaw and other final agency actions alleged to
be in violation of a statute. See 5 U.S.C. § 702. The defendants
have not argued that the Yell owstone-D versa CRADA does not
constitute final agency action revi ewabl e under the APA, nor could
they. Even if not presented with perfect clarity in their anmended
conplaint, plaintiffs have stated a cause of action under the APA

that the defendants have acted in violation of the FTTA

b. National Park Service and Yell owstone Organic Acts

Def endants |i kew se assert that the National Park Service
Organic Act and the Yell owstone Organic Act cannot “conceivably
give rise to a cause of action.” This assertion is inconsistent
with past decisions of this and other courts. Furthernore, it
fails to recognize that plaintiffs are also suing under the Acts’
i mpl ementi ng regul ations.

This Court and the Court of Appeals have entertained clains



based on the National Park Service Organic Act (NPSQA), often in
conjunction with a particular park’s organic act, on severa
occasions. In Daingerfield Island Protective Society v. Babbitt,
40 F. 3d 422 (D.C. Gr. 1994), for instance, the Court of Appeals
consi dered cl ai ns brought under the NPSQA and ot her federal | aws.
After quoting from16 U S.C 8§ 1, the Court of Appeals stated: “As

the district court correctly observed, this |anguage gives the
Park Service ‘broad, but not unlimted discretion in determning
what actions are best calculated to protect Park resources.’” W
nmust uphold the Park Service's exercise of discretion unless it is
“arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with the law....” Likewise, this Court just three
nmont hs ago considered a claimthat the Park Service’ s deer

managenent programwas inconsistent with the NPSCA. See Davis v.

Latschar, Gv. Action 97-232, 1998 W. 968474 (D.D.C. 1998). O
particul ar rel evance to the case presently before the Court is a
line of decisions by this and other courts that have reviewed the
1970 and 1978 anendnents to the NPSQA and found those anendnents
to reflect a renewed insistence on the part of Congress that the
nati onal parks be managed in accordance with the prinmary purpose
of the NPSQOA, nanely the conservation of wildlife resources. See
National Rifle Assoc. of Am v. Potter, 628 F. Supp. 903, 909-10
(D.D.C. 1986); Sierra AQub v. Andrus, 487 F. Supp. 443, 447-49
(D.D.C. 1980); see also Mchigan United Conservation { ubs v.

Luj an, 949 F.2d 202, 207 (6th Cr. 1991) (expressly agreeing with

and adopting the reasoning of National Rfle Assoc. of Am .

Potter):; Bicycle Trails Council of Marin v. Babbitt, 82 F.3d 1445,

1449-50 n. 2 (9th Gr. 1996) (expressly adopting the findings in

Potter). In addition to the decisions of other circuits just

cited, the Fifth and Eighth Grcuits have also entertai ned clains



under the NPSQA and the APA. See Dunn- MCanpbell Royalty

Interest, Inc. v. NPS, 112 F.3d 1283, 1286 (5!h Gr. 1997)

(finding that, although NPSQOA al one did not directly provide cause

of action, plaintiffs could sue under the APA); Mausolf v.

Babbitt, 125 F.3d 661, 668-69 (8th Cr. 1997) (referring to the

NPSQA and its inplenenting regulations and stating: “[The Park
Superintendent’s discretion] nust be exercised wth an eye toward
pronoting specific regulatory objectives ... and it is subject to
the arbitrary-and-capricious standard of review ..").

It is also relevant that the plaintiffs’ first amended
conplaint specifically alleges that the defendants have al so
violated the regulations inplenmenting the NPSQA, including 36
CFR 8 2.1(c)(3)(v), which generally prohibits the “Sale or
conmerci al use of natural products.” Defendants of course claim
that this regulation is inapplicable because the Yell owstone-

Di versa CRADA does not call for the “sale” or “conmercial use” of
natural products fromthe Park. Wether or not this
interpretation can be sustained, it is clearly a question on the
merits which shoul d be addressed | ater--not an appropriate ground
for finding that plaintiffs have failed to state a claim

Def endants al so argue that other, nore specific, regulations such
as those governing research and collection (36 CF. R 8§ 2.5) make
the general provisions of 36 CF.R 8 2.1 inapplicable. This
reasoning is not convincing, primarily because the regul ations
governing research permts by their own terns are applicable only
to scientific and educational research and do not contenpl ate
commercial research. Finally, defendants argue that “[a]t a
mnimum [their] interpretation of [their] own regulations is
certainly a reasonabl e one that shoul d be uphel d under the

reasoni ng of Chevron U . S. A, Inc. v. Natural Resources Defense




Council, 467 U S. 837 (1984).” That may well be, but it alsois a
guestion that goes substantially to the nerits and should be
deci ded on sunmary judgnment, not on a notion to dismss for
failure to state a claim

For all of these reasons, the Court finds that the plaintiffs
have sufficiently stated a cause of action under both the Nationa
Park Service Organic Act and the Yell owstone National Park O ganic
Act .

1. Public Trust Doctrine
Def endants’ final argunent relative to their notion to
dismss is that plaintiffs have no cause of action under the so-
called “public trust doctrine.” On this issue, the Court agrees
with the defendants and will dismss Count V of plaintiffs’
conpl ai nt..
In Sierra AQub v. Andrus, 487 F. Supp. 443 (D.D.C. 1980),

this Court considered a claimsimlar to this one insofar as
plaintiffs invoked the organic acts of both the Park Service and
the particular park at issue and al so the public trust doctrine.
There, as here, the court recognized that the NPSQA i nposed a
limted discretion on the Secretary of Interior, reviewable by the
courts. See id. at 448-49. The court also examned plaintiffs’
trust theory and found that Congress had suppl anted any trust
obligations by enacting the detail ed regul atory system governing
the national parks. See id. at 449. The plaintiffs do not
contest this view, except to argue that their public trust
doctrine clai mshould be heard if the Court were to dismss their
clains under the Park Service and Yel |l owst one Organic Acts.
Because the Court will not dismss plaintiffs’ clains under those
two statutes and their inplenenting regulations, there is no

reason to question the holding of Sierra Qub v. Andrus in this




case. Therefore, Count V of plaintiffs’ conplaint will be

di sm ssed.

For all of the reasons set forth above, the Court finds that
the plaintiffs have established constitutional and prudenti al
standi ng and have stated clains under the FTTA, the NPSQA, and the
Yel | onst one National Park Organic Act. Defendants’ notion to
dismss is denied as to those clains. However, plaintiffs have
not stated a claimunder the public trust doctrine, and the
def endants’ notion to dismss will be granted as to Count V of the

conpl ai nt..

1. Cross-Motions for Summary Judgnment on the NEPA daim

Def endants el ected not nove to dismss plaintiffs’ claim
under the National Environmental Policy Act (NEPA) and instead
filed a notion for summary judgnent. Plaintiffs then filed a
cross-notion for summary judgnent. Upon consideration of these
notions, the oppositions thereto, and the record in this case, the
Court will deny defendants’ notion, grant plaintiffs’ notion, and
enter partial summary judgnent on this claim including an
injunction ordering the defendants to prepare an environmnent al
assessnent (EA).

In the NEPA, Congress declared a “broad national conm tnment
to protecting and pronoting environnmental quality.” Robertson v.
Met how Valley Gtizens Council, 490 U S. 332, 348 (1989) (citing
42 U . S.C. § 4331). To inplenment this commtnent, the NEPA

i ncludes what its principal sponsor in the Senate referred to as

“action-forcing” provisions, see id. at 349; Calvert diffs’

Coordinating Coom v. Atomc Energy Commin, 449 F.2d 1109, 1113

(D.C. Gr. 1971) (quoting Senator Jackson), including the nmandate
in 42 U S. C. 8§ 4332 that



to the fullest extent possible ... all agencies of the
Federal Governnent shall --
(G include in every recommendation or report on
proposals for ... nmmjor Federal actions significantly
affecting the quality of the human environment, a
detail ed statenent by the responsible official on--

(i) the environnental inpact of the proposed
action,

(ii1) any adverse environnental effects which cannot
be avoi ded shoul d the proposal be inplenented,

(ii1i) alternatives to the proposed action

(iv) the relationship between | ocal short-termuses
of man’s environnment and t he mai nt enance and enhancenent
of long-term productivity, and

(v) any irreversible or irretrievable conmmtnents
of resources which would be involved in the proposed
action should it be inplenented.

This “detailed statenent,” typically referred to as an
Environnmental |npact Statenent or EIS, “ensures that the agency,
in reaching its decision, will have available, and will carefully
consi der, detailed information concerning significant

environnental inpacts; it also guarantees that the rel evant
information will be nade available to the | arger audience that may
also play a role in both the decisionnaki ng process and t he

i npl ementation of that decision.” Methow Valley Gtizens Council,
490 U. S. at 349.

As the statutory | anguage indicates, the duty to prepare an

EISis triggered only by a proposal for “major federal action
significantly affecting the quality of the human environnent.”
See Fund for Animals v. Thonmas, 127 F.3d 80, 83 (D.C. Gr. 1997).

To gui de agencies in determ ning whether this threshold has been
met, the Council on Environnmental Quality (created by the NEPA)
has i ssued regul ations setting forth three levels of initia

review. First, those proposals that nornmally require an EI' S



should imredi ately trigger preparation of an EIS. Second, the
agency may designate types of actions that normally do not require
the preparation of an EI'S and can therefore be “categorically
excluded.” Third, any action that is not covered by the first or
second option will be subject to an Environnental Assessnent or
EA. See 40 CF. R 8§ 1501.4 (Wether to prepare an environnental

i npact statenent); see also 40 C.F. R 88 1508.4 (Categori cal
exclusion), 1508.9 (Environnental assessnment). Using these

gui del i nes, the agency nmakes the initial determnation of what

| evel of reviewis appropriate for any particul ar action, subject
to judicial review under an arbitrary-and-capricious standard.
See National Trust for H storic Preservation v. Dole, 828 F.2d
776, 781 (D.C. Gr. 1987).

Def endants in this case prepared neither an EA nor an EI S

before entering into the Yell owstone-D versa CRADA. | nstead,

def endants argue that they are entitled to summary judgnent
because (1) the activities perfornmed under the CRADA fall under a
cat egorical exclusion for “day-to-day resource managenent and
research activities,” see Departnent of the Interior Departnent
Manual , 516 DM 7, App. 7, 8 7.4(E)(2), and (2) approval of the
CRADA was not a “mmjor federal action.” Both of these argunents
fail.

As a prelimnary matter, it is significant (practically
determ native, in fact) that, while defendants have relied on a
categorical exclusion before this Court, they have provided no
evi dence what soever of such a determ nation being nmade before the
CRADA was finalized. A though the Court of Appeals has not
addressed this particular issue, both judges of this Court that
have consi dered the issue have found that a post hoc invocation of
a categorical exclusion during litigation cannot justify a failure

to prepare an EA or EIS. See Anacostia Watershed Soc’'y v.




Babbitt, 871 F. Supp. 475, 481 (D.D.C. 1994); Fund for Aninals v.
Espy, 814 F. Supp. 142, 149-51 (D.D.C. 1993). On this basis

al one, the Court finds that the defendants’ failure to prepare an
EA or an EIS was arbitrary and caprici ous. 11

Even had t he defendants provi ded sonme evi dence of a
cont enpor aneous deci sion to i nvoke the categorical exclusion for
“day-to-day” research and resource nanagenent, the Court has
serious doubts as to whether such an invocation could survive
arbitrary-and-capricious review. First, conmercial exploitation
of natural resources does not strike the Court as logically
equi val ent to “day-to-day resource nmanagenent and research
activities.” Second, and frankly nore weighty in terns of
arbitrary-and-capricious review, the DO’'s own Departnent Manual
identifies several exceptions applicable to all categorical
exclusions. These exceptions include actions that may “[h] ave
adverse effects on such uni que geographic characteristics as ...
ecologically significant or critical areas, including those listed
on the Departnent’s National Register of Natural Landmarks,” 516
DM 2, App. 2, 8 2.2, “[h]ave highly controversial environnental
effects,” id. 8 2.3, “[h]lave highly uncertain and potentially
significant environmental effects or involve unique or unknown
environnental risks,” id. 8§ 2.4, “[e]stablish a precedent for
future action or represent a decision in principle about future

actions with potentially significant environmental effects,” id. §

11 The Court does not intend to establish a requirenent that an
agency prepare a full-blown statenment of reasons for invoking a
cat egorical exclusion. Such a requirenent would detract fromthe
| egitimate governmental interest in avoiding unnecessary paperwork
for actions that legitimately fall under a categorical exclusion
and do not require an EA or EIS. The Court sinply holds that a
post hoc assertion of a CE during litigation, unsupported by any
evidence in the admnistrative record or el sewhere that such a
determ nation was nade at the appropriate tinme, cannot justify a
failure to prepare either an EA or an EI S



2.5, or “be directly related to other actions with individually
insignificant but cumul atively significant environmental effects,”
id. 8 2.6. Even had the defendants conplied with the initial
determ nati on procedures nmandated by the NEPA, the CEQ
regul ations, and their very own departnent manual, the Court finds
that they could not reasonably have found none of the exceptions
|isted above to apply. The defendants thensel ves proclaimthe
ecol ogi cal significance of Yell owstone’'s thernmal features, and Ad
Faithful at |east nmust be on the Departnent’s National Register of
Natural Landmarks. Cf. id. 8 2.2. Likewi se, there can be no
debate that the Yell owstone-D versa CRADA is a precedent-setting
agreenment within the National Park Systemand the DO in general.
The first agreenent of its kind, the CRADA was announced in the
presence of the Vice-President, the Secretary of the Interior, the
Director of the Park Service, and the Superintendent of
Yel | onstone. As many as ei ghteen other entities have al ready
di scussed simlar agreenents with the defendants. Finally, the
very Solicitor of the DO has called for a reevaluation of al
research permts on |ands controlled by the Departnent and
reconmended insertion of a provision prohibiting comerci al
devel opnent of the fruits of such research w thout a CRADA. Any
argunment that 516 DM 2, App. 2, 8 2.5 does not apply here cannot
possi bly pass nuster even under the deferential arbitrary-and-
capricious standard of review

The Court declines to decide at this tine that the defendants
nmust prepare an EI'S, rather than nerely an EA, preferring to | eave
that determnation to the agency so | ong as those procedures
mandated by |aw are conplied with. The Court does consi der
defendants’ argunent that the CRADA sonehow mai ntains the status
gquo to be counterintuitive and to defy the defendants’ own

treatnent of the agreenent in the planning stages and at its



announcenent. The Court understands that, even without this or a
simlar CRADA, scientists with collection permts may still enter
the Park’s thernmal features and scoop up test tubes full of water,
sedi ment, and m crobes. Nevertheless, the introduction of
conmer ci al bi oprospecting into the nation’s parks represents a
dramatic change in Park Service policy both in Yell owstone and
nore generally. Wth regard specifically to Yell owstone, the
def endants have offered no persuasive counter to plaintiffs’
assertion that the CRADA, on its face, allows for a trenmendously
broad range of activities spanning a broad range of ecosystens.
Al t hough the CRADA appears ained primarily at the Park’s therma
features, the Statenent of Wrk describes a survey of “m crobes
and fungi residing in YNP s al pine tundra ecosystens, subal pine
forests; riparian habitats, sedge nmarshes, bogs, swanps, streans
and | akes.” These sites will then be “prioritized and
systematically sanpled,” wth the sanples to include “biol ogical
ti ssues, soils, sedinents, water and rock.” In the Court’s
estimation, the scope of this |anguage is indeed substantial .
Despi te some m sgivings, however, the Court is not prepared
to hold that a Finding of No Significant |Inpact, reached after the
preparation of an EA and a bona fide effort by defendants to
conply with the letter and spirit of the NEPA could never be
uphel d. The novel |egal and factual issues raised by
bi oprospecting in Yell owstone require an intensive deliberation by
the defendants, ideally with public input--precisely the
del i beration mandat ed by Congress through the NEPA. The Court
will therefore defer to this process, rather than substitute its

own judgnment for that of the agency w thout the benefit of a well-



devel oped record. 12

For the reasons just set forth, the defendants will be
ordered to suspend operation of the Yell owstone-D versa CRADA and
prepare an environmental assessment in accordance with the
requirements of the NEPA. Summary judgnment on Count IV will be

entered in favor of the plaintiffs.

[11. CONCLUSI ON

For the reasons set forth above, defendants’ notion to
dismss will be granted in part and denied in part, and Count V of
the first amended conplaint wll be dismssed. Defendants’ notion
for summary judgment on the NEPA claimwill be denied, plaintiffs’
cross-notion for summary judgnent on that issue will be granted.
Summary judgnment will be entered on Count |V against the
def endants, and they will be ordered to suspend the inplenentation
of the Yell owstone-D versa CRADA pendi ng conpl etion of an EA or an
El S.

A separate order will issue this date.

Royce C. Lanberth
United States District Judge
DATE:

12 The Court is concerned here solely with enforcing the
procedural requirements of the NEPA. The Court does not express
any view as to the substantive validity of bioprospecting as a
natural resource managenent strategy, in the national parks or

el sewhere. Indeed, that issue is one of considerabl e debate anong
and wi thin many groups, including environnmentalists and park

ent husi asts. Sone vi ew bi oprospecting (along wi th biotechnol ogy)
as an inportant tool for highlighting the val ue of biodiversity,
and as providing a wel cone incentive to preserve and protect our
nation’s natural resources, while others fear that it could open
nati onal parks and their resources to destructive (and perhaps
unf oreseen) abuses. Such substantive debates are usually best
left to the political branches, and the Court’s role is nerely to
ensure that the agencies act through the processes nandated by
Congress in reaching their substantive determ nations.



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

EDMONDS | NSTI TUTE, et al ., )

)

Plaintiffs, )

)

V. ) Gvil Action 98-561 (RCL)

)

BRUCE BABBI TT, in his )
official capacity as Secretary )
of the Departnent of the )

Interior, et al., )

)

Def endant s. )

)

ORDER

Upon consi deration of defendants’ notion to dism ss,
def endants’ notion for summary judgnent, and plaintiffs’ cross-
notion for summary judgnent, the various oppositions thereto, and
the record in this case, and for the reasons set forth in the
menor andum opi nion issued this date, it is hereby

ORDERED t hat defendants’ notion to dismss is GRANTED in part
and DENIED in part, and that Count V of the first anended
conplaint is hereby DISM SSED with prejudice; and it is further

ORDERED t hat defendants’ notion for summary judgnent is
hereby DENIED;, and it is further

ORDERED that plaintiffs’ notion for sunmmary judgnent is
hereby GRANTED;, and it is further

ORDERED t hat summary judgnment is hereby entered on Count IV
and that defendants suspend inplenmentation of the Yell owstone-
D versa CRADA pending the conpletion of any and all review
mandat ed by the National Environnental Policy Act, including but
not limted to the preparation of an Environnental Assessment.

SO ORDERED



Royce C. Lanberth
United States District Judge
DATE:



